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aiftniBRT 

6 2000 

lt.'^tTCiaiTTfr/77/2000-%TM.—UfTWT-J^ 1963 (1963 ^ 38) ^ »IRT 48 

URT llfVci^l '®FT y^Vl 'ycl''l % f^riT^ 

f^--?PTr TtMiff -qi 50% ^ iNftm 3Tq^ 1!^‘ % un -if TIFT ' V—UMT^i ^ 

ITNtft ■qvSFTT ■qiFT '5RT OHIOHI ^ SIR % Rlfni'S ^RT 

■ppX^ UTI SiRan^lUT PiMc-M qilnl % I 

lURI^T U lf^:Qlrit/77/2000-%lM 

^aiR^ ... 317^^ 

^RTR 

4>'3cll q^RT ’^I’H (tpifltfl) ... 


arr^ 

(f%URI,2000 ^ 26^ 4^ RIRu W) 

IJI RUielT I^RrtU ^ feflj l^cR IRT]^ tR 50% ^ Prerfl^ 4fRf^ gi^ RM 
‘^' - ftcW ^Jc4> IRTRt 37^^ ^-Sclt tRRf RjRi (c^cTl) gTU f ZJ Ra i ^ 

^ %Rf ^ri3TR^ ^cT^r^IHeT fclf*)^>S (v^STR^) ^ 3JTRT ^ a Rq | ^44 ^ I Rf f g t d t I 

2. "vifaiR^ ^ UTRT 3rwn^4H ^ 13UFI U1J ^ f^ trj # : 

(i) ^ 3m^ ^ ^ f^4i4> 9 gRgff,i997 ^ uitiiq lio 71 ?n^ utj 

I^Rlfu 4>Mil ^ fteng tR cpf yiqEfM IRfll^ t^RR CTT ; 

ftcH—TJJe^ TR 50% ^ ^ t^qd qi'taf^tp WT ^ f^ uti gjpff 

^ ^ 3RWT I" 


>3 01/ 


(1) 
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(ii) "^TN^Tf^IcP WT ^ ^ Plito, PjTH^ ^ 

^ cPJmI W\ PHI^cT 3fl7 Plijldtp. ^ <il'wf^<P ^ q^Fft ^ PplfcT Ht?i 'HtPI 
(ifiqqcr Pm^ ^ ^ ^ 41^ ijq> Mq t i 

(iii) <p41cil w'l'5'P'( ift 3E^ *i6i4TM ^ PHJpiq) ^ ftcW ^5^ qft 

3I’^4lf^d nmH 0'f^ ^ IcRi 3 ?Pr 1PRT ddl % I 

(iv) W %. ^ f^ qi[ WTfm ^ ^ ^aiR^ ^ 

50% i|E PPtt afp 15 ^ Pr:^gcqi aicrPr q?r ai^Epr Prt f^cfq 

B’TFf ^ 4 367.13 efM TiRIJ ^ RFT ^ | 

3, anqi^qq qr ■pJIcH ^ fe^qPiqt ^ 4)4 f4di qqr ^ : :— 

(i) 46el PRifcT ^ feiq ciR; qq ’fT4t qqq? q4 Pid«) 7jcq> qqR q^ 50 % i|e q?r ai^qPr 
4t qmft sft I 

(ii) P)q)d ^rnt q? f4d4 qqRT ^ trPtci 7t 4 ^ qpT 4 ^q^ sfr, fSRR) 

oifRSfll afR qqqpqqq 4 ^f^qi^qf ^J?Rq ^ I 

(iii) I4jq/ qqr TTE—an^E cpMil, ffffrTiRRT 4>Mi) anf4 q? Plefq 5ycq> qqR 

4 50% ^ ^ ar^qpr q4t 4t ai(4l qqtf4) adcpi qRciPf^ qjq ^ qtq ciqH 

qn^ %qT qqr l ciq^dR, 4 qiciqpT q4 7q^ ^qRSilT qqn qR4 qq q^FcTiq 

4iRd f^qq I 

(iv) TTE-arraiE qqqt Tisq q4 qP^iqi Pl » q-f ^ > HR 4^ qi^ t : 

’'TTE-aiivjTE q^ml qq 3 rJ 4|ci6d qwT^'Ji ^ aigTiT? 4PRq ^ aiPf^q w4 4 
^ airPiq? tpMil f4r4 wq q4 qqft 3 rm ^fte qprqeit ^ fenj Prt ^ qRE7 gM 

q^f afk PRifq 1 %tj 14^1 qiqTi Prit w t r 

^q4qq qpqM ^ 3 t4Pt, qrPfqqq w4 ak ^i45i^ ^ 3r 4)^ qqqt q4''TTE-aiFqE'' 
qq4t q^t qjqr qqq afR 4^ w4 qq q4^ Pf:'ge^ arqPr q4 aigqpT q4t 4t qqij I 

(v) 4 Ptv efi^ afp eei4 q^ qnqPfqt qi P[:geq> aiqpr qfr aijqpr cp 4 4) qn?fr t qr? 

q4f ^ qjq ^ ^ ai^^ ^pRq’ ^ Piq PfPqci qqRi Pro qucn # i 

^ ^ ??T qrq^ qv d^lcTl 4 Pqrqi le PRq5R-;20oo ^ ^figqq' ^gqqr^ eft i ^^igqq 

^qqj^ ^ Tiqq, PRqfclP^rl aig^Ei fftqj qi[ 4 ;- ; 

^3TR^ fEvftTiqqi qi^fte PfPP^s 

(i) ffteiq dqi4 ^ TPrPfci q4 afR 7 t 4 q4 1993 ^ qff ^ qrq 4 aipRjPfci qft 

eft I 

(ii) pRlftr ^ fePJ PfEjq TJEqj ITER q? 50% qft UE ^ TiqpRT Eqqcft qft Tjq? q^ 

TTcf fftj qqqt qft qRdfftqJ ^ 4 Pfqftr fftRTI aTFE ?Wt, elT^qR^ qft 1997 4 

^ qft ^ qpi 4 ftTftfftcT fftqq w eq ( 

(iii) ^ dViVid ft Piq TRqq? qq aigqtqq qrqr qftt fftqr w eq | q^ ftftftrq aiPRjPqi 
qftt fftqi qqi eq afR ^qfcH* q? ftti qff ^ 1 
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(iv) 9 vjT^TElfr,1997 ^ 't4l4^fc! ^ ^ Ultom ^ en, ti^ .fK 

^ 3)^4ll^d HgiqfH U5!Jeq> Wlf^4>';ui ^ vJTT ^fT^JcTT eiT| 

(v) 71? ^ RlRice f^eilcrat ^ ^fTTjtT ^ 1%7IT ^ttit ctT I ^ 3HI f^GlfrPifr tR eTFJ^ 

'T^ f^RIT ^ 7I^?TT I 

(vi) Tft^ q>T u'WN ftcif^ ^ 71^^Rcn 111^ ^ ^ wr%T ^ - jjp r 

t I 

(vii) 9 'JlMC|'?1,1997 q>r aHiilRld t^iflcTl ^ ^ cf?t ^ » l 4 ' ^r l ^ i^WFP 26, 
4 3ft^ 26.6 71? ?f^rcT % 1^ t^rofTI -f1i}'^I«Id EH | 

(viii) ^ ^ ^ 45l4<jn ^ ^hlHJiq) 26.7 71? ct4q ^ 7rcr--3Trai? q5Tfft ^ 

?T?--an3i^ wff ^ ^ 3 fr cffcT ^ tir^ Tfr? ^in? ^ ^ ami 

nfrraEfi ^ WRW WPff W d^H <t>'(’U 31'(4I<VI'< ^ ^?TT ^ | c^dd frllcHTW 

wit ^ ^ 3R?ff^ wft ^ ^ f^rai? ^)Fi^ 4) cTW ar^ffltT ^ 4t 

I 

(ix) ^ ^!rf?fT7lt ^ ^ ^ 3ft? 3HI ^ I % ^ ^ ?Tgj^ ^ g^f 

^iT?K? TRcTT^?! ^ ^EIT? ?i45dd ^ <5?! ^ TrfTTrqT | 


^JviRlcT afftfj (vjfl'4l'4)3IT^) 

(i) ^t^t, 'W'4l4g'<uj ;Tgt t I Tj? 4lf^ch %eit ^ ^Rnfcf? 

c^ WT ^Pt7ji4^ qRqcf^ t 1 

(ii) ^ ?r; ^f WRpr mtom ^ aren't qn tir #tt 'enltq eir i 
«t>T^ qfH =7TRT {^tft^t) 

(i) 71? ?Rfm w\ eit i 3Rwm E?r i ?q'4l4>?c/i ^ ^ ttft ^ 

oEfmn ^RRJqm c?F; ^ W ETI I ^jRicffr,1997 ^ TTK ??t 

wiKiiJi ^ '^'H'JId ^ ^ t I 

(ii) 41^ q?r ^ *i4<3x1 ^ 26.4 afR 26,5 -wted. t % «fi^ 

^ iH^JHir^d ^R^ ^ 3PRft ^ ffTfr? ^ CJR ??T E^ 1 

(hi) 9 ^^^-^ ,1997 ^ «fri ^ IR?M '4) f^ TRI ^ ^ 7^ tth q?r cJITTSH ^ 

gfe ^?^TT ^ I , 

(iv) WTrl? q^v4> Wlf^lc^'iui 7]f^ ^?4 ^ ?Rtm 3IE2 It 4?T ^ clI'Tl'isl 9 ddq'fl,1997 

cJt I 33 ?t di'Tl'^ ^ HEje«i5 fci^; ^44 wiltjcr>'i:u| ett I 

(v) 71?-^}IT^ ^ qR'diqi «fl^ 5R?R ^ 4?liJI4v (ii) 4 4t t I 


4.2 ^4)^ 4 'gdc)l4 ^ 4)'<H Pt^ld ^ Idk; cIR TfiT TR^ dpIMrUl q? c|ltdfcl<t' 

^ ^4*IWT qRht q? q?r ^ §q qq^ ^^cRTTcW 14^1 


5. w qrq^ q?r qirq-qwF^ ^ 4^ qq>Bid ?qiiT 7j;qqT ^ ?Tq4 4 34? ?w!j e^jq 

t4q qn4 q> stm? qq f4qw)4 Pinf^fed 33q?qR ?qq4 sni 4 ■■ 

(i) ^ ^ qpr ^ 7 fTq 4 4 qf4fe ?Rqq? q4 ?4tciff4 4 q4 1993 4 344?j|%ct 

q4 q^ e 4 I ?4 3T4t ?iq4^ q^ t4RTT qT? 4 i 
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cf^ 1997 ^ ^ ^ eh ^ ^ 

1 ^ ^ Htdicl ^I ^ 96cl 

^i%cT eSt :- 

^jFff ^ ^ 50% ^ ^ ^ 4t vJilV^Tl I” 


^ iRciR^a 


w :~ 


"fcR^ ^ ^r 50% ^ ^ arjRf^ crNtif^ ^ 

^ ^ uTT^ 3RT8IT ^ I " 

ef)(ff<f1 ^ Cl^ f^ 71? '7i?fl7H’ ^ EIRHT ^ CTT; 71? 3i'W'Cai ^ 7ZIR3IT 

^ ^ tMh 'RI'<ri4)7U| en^^>Y^ ^ RTR^ eR I ^ ^ ^Ef 7l? rf^ 

TilRTT t W*I7 Rft 3IKr^ RE OT^Rt^ R^t RFT^ ^ 

?T^ armf^ r^ ^ i 

ORT^ ?7T RR) ^ wJr ^ ^ R? ^ sfpi ^ 3I3RYRR ^ 

amit ?[f>7fi RR hrW r^ rje 7 ?t rt ajfk r? ^rri TR^lREm re I^rr rr E?r tir, 

^^RTETT RlFi R^t f^RTRI 9 RTRRfr,1997 ^ ^3Rj ^ *|4 ^tT ^ ^ 26.4 affE 26.5 RR 
vJc^Til % 1 ?ET EIRH A RERTR (EIO 7l) RR Rc^ R? RR? ^ 

RRT % RERTR ^ RT? E^iR ^ RRRT t ^fl E1R)f^d eR, R? RTR 

^ 'trNSRT e^r I 

an^RR^ ^ RRf t ETR^ ufl t R? RTR ERkTl^Eul R^ t, R? ^fff^ IMR 
fM R^ RRTI^ R5E^ RleR ^PlRf^t Rt^RcfR t I ^ ^ fll, ETR^RcT Rf^R^ ^ 
EEERRE STET E^TfRt aieiRT R?TRtTR REJc^ Rlf&R^ RTET ai^RlRR R?! aT^lRR RT^ 
EirflRR ^ E^ ^ ^ RITRT Rlfll? I 

RTRf^ ET? cTaRTcW EiR ^ ET^ t <^'f)<n RTET TrhflT ?PlcT tW RRT t, REETf^RI 
"cRFERT' RR ?RT^ t; R^REfR RR RIcR 4 ^ Pi^ch^ R?! EWTRRT ^ ^ R^tcl 
R^?tRT I RfEX%lJ RIJ ^ ^RuIH'MEjR ’PIrM RRR? 3lPliRl>d RJt Rt ^^iPTRt 

Tt fciRRR RRT t “ 'RIERPtR’ ETR ^ PlR^PlR RRR? aflE 'RIERPIR^ EIR ^ R^f 
pRjPid RRRt I an^TR^ RTET f^ RRT %. aRR^RR? Rf^R#R RERTft Mt 

^ aicRPlR^ 1^I#R RcT?Pf RER^ RTERT t I 

RTRf^T RR^ET^t ^ ^ETRTRj aftE RIET RfeET%cT REETTR RET^ aiTETR 


RTRf^T RRRE5^ ^ RETRTRj alR ^RO RIET RfeEiracT REETTR RET^ aiTETR 

R?r ETERcTT ERlI^ Rj^, RETR^t Rr4rT^ R?! 4rRT E«rPIcT R>ERT R^ Rj?T RTT ETRRR I 

RR Rf^REfR RR ERE aflE PlRRRE^ ^ 3RRlSlRj R?ER R?! t % 'ETTtiRR' 
^ EiR 4 RTRT RR ETRRR t, ^ RpfR EiR ^ RRRTTR 'ER^^RjEtR c^ EJR R^t ^ERT 
RR ETRkR t afP PT:Er 4? ^ ET?fl£TR ^ E^tc^/aigRpR R?! aRRYRRRR ^ | 

ETr 4 4 RpREfR f^RW 9 RrRR4t,l997 R^T RRT eR 1 R?ER^ EiR ^ W aiHR^ET 
R^ RIERR ^ vR^t ERffE? Rit R?TRtTR ^Rm aiPfPm ^ EIEffPRT tW RRT «R | ETSTtffefcT 
RRRETt ^ RRi IT^cRi 7^ OT^RpR R>l4I4I£f Rp P CR; R1^ 6IEI ai^RtRR 3jfR 

ETERRE 5TET e41<TjP| R5^ H^NvId RlPlRiER STET (ai^RlRR ajp) Rp R^t aTf^E^Rdl 

RTET rPTECrPTR RiE RRT RT I 

?ET PerPr R? RR> RR EIRkR t PF R) f^ EIERRE RtT e 4P^ RFET RiEp 

R?t cpp ETRTRRT R^ rPr4r r^ ar^Rll^d aftE arPTEjf^ Rve4 ^ ^ 
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^ en 1 ^f, ajean^ 5 rt ^ wticR ^ <^fej | d 

y?j^—^ ai^H'iRd ^ ^ yilSrarK €t y^ ^ ?ici)di 

% I vj)«iR>, ^ <t>l’J;^ y^t 3RTf^^ '{«)4 ^ 'tM'C 4 j5I oTT idt^dl, 

f^'( '•^t ^ dlddl cVll 'd'<«t)|'{l 'ddOdi ^ fcRI Pl<Jd «t>'<'^ y?t ^ 

Wiy 4 R<Mdl ^ 'H'prfi; Plydd 'jWt dg^cqi^ul yit ft'tTl 9(t)fcM<t> 

^lyWT ^ Rdfl 'HdiKi dJ?l R>yi ^ 'd<t>di; H5yc<t> f^ddd d^ "d^bdi; 3irt 
wn ^ 1 dc^^'HK, ^ yst y^g^ yifSravqtJT ^ yf^ i^ 

yyj vinxiilf^cq y^T Pididi viti'JI '<'isidi M'$i I 4ld, ^i't?l y^r HeNxid 

afffeiRmy yft eim 29-1 (yj) yen fiJfecT 3?y^ ^ ailtiw ^ 3 fy^ 

3TyRy ^dl WIKI dJXdl ^IT 'dd)dl ^ | 

(v) \3fTOiR3?i '3RTRy %rdr m cmy yRdf^thdi y? t ^ 

yn^yr^ yit yg^ yrf^lyj^ irm yiy ^r y^t l ^t?l ^ 

yjifr y^ orrery y?r ^Tcyyr ^ yjyyft^ y^ y^ ^ein ^Hyyfr 1 

yRilyy ^r y? yiyyr #n 1% ^4t^r ^ ^ yiy wiliy ^ 

feiii y>Rqii? y)'<A yft Rdiy> 9 yTyy^,i997 y^ y>l4 yitylfciy> ynyyyyj yRRyR^yt 
♦flvjj^ y^ eft 1 ^ y? ^^jyft yyfyi^ yft ^lEiyr ftysci 'HdsTl yrpft yrf^ 1 

(vi) ^jRnf% ^ift^r ^ yRyfftyj army ^ yR ft aiyft yy an^^r? ftft y^ yyft^ 

f^nyjft ^ yy yc^ t, y^ anftyy^ ft ftr y? yyftft ^ 

qi'tdlfttjj anyry yryft ^ ^yci ftly ^rpyftf - yrs-any^ yyy^, ^ifcniw yyy^, 
aft? 3R?ft^y y>id1 ^ aiyyfftfcT yj?yT ey, y?ft yyft^gftt fe^y^ ft f^lft-y ftymyft ^ 
I yftyRyryen?y tMft^yyytftt. \i atrto 

ft yy» fftyr t yryerr y^ ^ yiy ft yRyfty irt yyftfty y^ ^ ^7y>dT, yir 

cT^ aryy yRyfty yft yjy ft ^??ftyyft yryr yrrcTf ft 1 

y? ^ ft ayftyyj yy yiy^ yyiT yfeeft^ ?fty ft ft fft>ftr ft ajyfty yftt 
ayyr 1 y?yfticfi^!<i ftyyftrftai?y1ftyv ft^;yy ft yy7tyy?tynftftftdtyftaryftc^ 
ft ^lyy ftlyyy yftt ffty yij yyft ^ yiy<H7 «n 1 

yrftft yft ft yry ft ffty yrf yRyfty yft yrpjftt ^ftyyftyr ft 'Heiftid Reftft 
yiy ft 'diM» ft, ft?Trfft yyr? (iii), (v) afl^ (vi) ft fftyr yyr ft, anftyyj ft an^fftr^ 
yft ft yy ft aft? yft ftd ?yft ftt Reftft yyry y^yyr y>^ 'd^fyn ft 1 

(vii) ftgyy ^gyyft ft yyy. fttfrft ft fftfty ft yrn? y^i y^ y^yy ft tftyty yftt fft? 
y^ yyft y? aryj y?iyyyt ski ftt yft yrRyrft ftt y?itft ^ yyj yifftyyy^ 1fty?y 
y?gfT fftyi ft I y?7ft fftftcr tftcfyw aft? f?T yey yy ftfty yfftt yrftt yrft 
yft tft yRyfftyj yjy ft fftytffty aft? yi?d1ftyj yjy ft aftftytffty yyyt ft fftyty ft ?ixjyti 
Ift^yyT ftt ?Ty5ftt ft 1 y% ^ yyi6?«it ft yry ycft?g ft ftt yft ft yiy ft 

yft yRqRtd yjxft ft I^kj ftfttftt 5 M ftt yft yyftnft yy^j^ yftt yft ^en?ft ftt ucyi?ii 
yftt ftt yy ?Tyftt 1 

6, yRyryy: aft? yyr? tfty yy yyyft ft anftyyj ftt fftyyyy yft uyiRid yryr ynm 1 1 

ftyft ft3y?ft fty?ft?iyer yr^fty terfftft^ ftt yiRtyy ?ftyy? ftt arytt ft aft? yft ft yry ft 
arftftifey ymiy ^ ?Rftt ft at^MMd yj?ft ft ftfttftt ft arftyr y^?ft ftt yyftt tnftyr yftyy? 
ftt ynftr % I 
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7. gKl ^ ITKI 3(lci?<4<Dai 71? 

^ affq^nf^ ^ ^ ^gici ^ ^ Tif^ 71? Rrf^ imiFi 

^^T?cTT ^ I 3PR afrf TjT? ^>?r TJ^ 1^ %, ^ ^ 

M?r yjFit yit anffijy? wftre ^ ^ yJt iiro-^lydi afR riWt ^ ^rRiTfr (aicitcT 

sifrHRtT anf^) ^ RlRi^ '{j;4)<t»<u| 3 P?t ^ eyry ^f wn I 


1?^. '?im, arttTW 

[ fyqim/3/4/143/2000/aTOI. ] 


TARIFF AUTHORITY FOR MAJOR PORTS 
NOTinCATION 
New Delhi, the 6th October, 2000 

No. TAMP/77/2000-KPT.—In exercise of the powers conferred by Section 48 of the Major Port 
Trusts Act, 1963 (38 of 1963), the Tariff Authority for Major Ports hereby disposes of the representation 
made by M/s JRK International Private Limited challenging the interpretation made by the Kandla Port 
Trust's on Scale 'E’-Schedule of Demurrage charges in its Scale of Rates relating to a 50% rebate on 
demurrage charges for export cargo, as in the Order appended hereto. 


SCfiKDULE 

Case No. TAMP/77/2000-KPT 


M/S. JRK International Private Ltd. 


Vs. 


Applicant 


The Kandla Port Trust 


Non Applicant 


ORDER 

( Passed on- this 26 day of September 20(X)) 


This case relates to a representation from M/s. JRK International Private 
Limited (JRK) submitting that the Kandla Port Trust (KPT) has made its own interpretation of 
Scale ‘E’ - Schedule of Demurrage charges prescribing a rebate of 50% demurrage for export 
cargo. 

2. The salient points made in the representation from the JRK are given below. 

(i). The KPT vide its Board Resolution No.71 dated 9 January 1997 had amended 
the provision of rebate on demurrage for export cargo as given below; 

"Rebate of 50% demurrage shall be allowed only on cargoes physically 
exported but not otherwise.” 




[HTTIII—^^4] 
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3. 


(ii) . By adding the words 'physically exported’ the KPT has brought in a distinction 

between the exporter who physically exported the cargo and an exporter who 
could not physically export the cargo (possibly due to circumstances beyond his 
control). 

(iii) . No other major port except KPi has imposed any qualification for extending 

approved rebate of demurrage to an exporter. 

(iv) . In view of the amendment made by the KPT as given above, the KPT demanded 

Rs.307.13 lakhs from JRK as demurrage charges without granting 50% rebate 
and without allowing 15 days free period. 

The comments of the KPT on the representation are summarised below: 


(i) . Earlier, all cargoes brought for export were allowed 50% rebate on demurrage 

charges. 

(ii) . The conditionalities relating to demurrage charges on export cargo were not 

explicitly clear in the Scale of Rates, leading to difficulties in interpretation and 
implementation. 

(iii) . It was felt that 50% rebate in demurrage charges on shut-out cargoes, 

damaged cargoes, etc., should not be allovtred as they are not physically 
shipped. Accordingly, the KPT Board passed the resolution to provide a lucid 
interpretation of the said provision. 

(Iv). The term shut-out cargo has boon defined as given below: 


“Shut-out cargo means part cargo, out of the cargo meant for shipment as per 
shipping documents, not taken by Master of a vessel for want of space or draft 
restrictions and taken back without being exported.” 

Under the above definition, the damaged cargoes and cargoes rejected by 
surveyors are not to bo treated as ‘shut-out’ cargo and no free period is to be 
allowed on such cargo. 


(v). Free days are allowed on goods brought in and removed when there is a 
definite attempt made for shipment as per provisions of the Scale of Rates. 

4.1. A joint hearing in this case was held at the KPT on 16 September 2000. At the 

time of the joint hearing, the following submissions were made: 


JRK intemational Private Limited 

(i). Rates and conditions relating to levy of demurrage were notified in 1993 Scale 
of Rates. 

(II). Provisions relating to rebate of 50% on demurrage charges for export cargo 
was amended in the KPT Scale of Rates in 1997 by introducing a new 
condition that the cargo has to be physically exported. 

(iii) . Government approval was not obtained towards this amendment. This 

amendment was not notified and hence it is not valid. 

(iv) . On 9 January 1997, there may not have been any Authority to sanction, but 

subsequently the KPT could have gone to the TAMP to get its decision ratified. 

(v) . This amendment viras brought with respect to three specific situations. It 

cannot be applied to other situations. 
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(vi) . The relevant Board Resolution does not spell out the situations. But the 

concerned Board note provides the background. 

(vii) . Paragraph 26.4 and paragraph 26.6 of the Minutes of the KPT Board meeting 

held on 9 January 1997 indicate the decision vras not unanimous. 

(viii). Paragraph 26.7 of the Minutes of Board meeting states that shut-out cargo will 
continue to get the benefit of shut-out cargo, If the Master of vessel refuses to 
load the cargo for want of space in the vessel or on account of draft 
restrictions. Only, damaged cargo and the cargo rejected by the surveyor will 
not be allowed the benefit of export cargo. 

(ix). Only three categories are hit and not others. They could not export because 
no ship would go to Bangladesh because of congestion there. 

The Qandhidham Chamber of Commerce and Industries (QCCI) 

(i) . What is in reference is not a clarification of the Scale of Rates. It is a basic 

change affecting fundamental financial interests. 

(ii) . The KPT should have obtained ratification by the TAMP subsequently. 


KANDIA PORT TRUST (KPT) 

(i). This was not a case of amendment. There was ambiguity. It was clarified to 
introduce uniformity of interpretation of the Scale of Rates. After January 1997 
they have consistently followed this interpretation. 

(Ii). Paragraphs 26.4 and 26.5 of the Minutes of the Board meeting clearly indicate 
that the Board was not exercising its power to approve rates. 

(iii). The Board Resolution dated 9 January 1997 itself also specifically confirms 
interpretation of the Scale of Rates. 


(iv) . The amendment Ordinance to set up TAMP was dated 9 January 1997. There 

was no Authority to sanction tariffs on that date. 

(v) . Shut-out cargo has been defined in paragraph (ii) of the Board Resolution. 

4.2. The KPT furnished, at the time of the joint hearing, a comparative statement 

showing treatment given to cargo brought for export but not physically shipped at the other 
Major Ports. 

5. With reference to the totality of information collected during the processing of 

this case, and based on a collective application of mind, the following position emerges for 
consideration: 


(i) . The entry in reference of the KPT’s Scale of Rates was notified in 1993 vrith 

the sanction of the Government. It has not so far been revised. 

(ii) . In 1997, the Board of Trustees of the KPT approved a proposal to amend 

Note-1 of Scale ‘E’ - Schedule of Demurrage Charges. The said Note which 
read earlier as - 

“A rebate of 50% shall be allowed on the rates for export cargo” 
was changed to read as - 

“Rebate of 50% in demurrage rates shall be allowed only on cargoes 
physically exported but not otherwise” 



[MFTin—•qrpg4] 
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The KPT has contended that this was not a case of ‘amendment*: this was 
only a case of intr 9 d,u^on of a clarification to remove ambiguity and promote 
uniformity of interpretetion. That being so, it is argued, there can be no 
objection about not obtaining the sanction of the Government or the approval 
of this Authority. 

In support of its contentlort, the KPT has cited paragraph 26.4 and 26.5 of the 
minutes of the meeting of the Board of Trustees held on 9 January 1997 to 
show that the Bpard was not wercising its power to approve , twites and was 
only entertaining a clarification.' ln this connection, the Resolution (No.71) itself 
Is cited to contend that the text of the Resolution also specifically confirms that 
what was envisaged was only an ‘interpretation’. 

(iii). The Applicant has bontended that what Is in reference was not just a 
clarification; it was a basic change affecting fundamental financial interests. 
That being so, the change in reference must bo seen to be an arrwndment 
requiring sanction by the Government or approval by the Tariff Authority. 

While it is factually correct that, as pointed out by the KPT, the documents do 
refer to ‘interpretations', the substance of the change does not seem to lend 
scope for such a conclusion. As a result of the change introduced, the 

expression ‘export cargo* has been split into two categories - 'cargo physically 
exported’ and ‘cargo not physically expcwted*. This substantive change, as has 
been contended by the Applicant, entails substantial financial Implications for 
the latter category. 

While the various passages of the agenda note and the Resolution cited by the 
KPT will establish the genuineness of its intent, they cannot be said to 
establish the validity of its action. 

The pith and substance of the change introduced la of such substantive 
significance that it has to be held to amount to an ‘amendment*; it cannot 
justifiably be seen to be Just a ‘clarification*. And, undeniably, such an 
amendment will call for sanction/approval. 

Ov). The change in reference was made on 9 January 1007. Significantly, the 
Major Port Trusts Act was amended on that very date through an Ordinance. 
One of the provisions amended was about the procedure for appro/af of tariffs: 
Approval by the Board and sanction by the Government was replaced by 
(approval and) Notification of rates by the Tariff Authority for M^or Ports. 

In this situation, it can be contended that there was no scope for the KPT to 
obtain sanction of the Government; and, there was no Tariff Authority also to 
approve and notify the change. In toct, in the light of the amendments made 
by the Ordinance, the very authority of the Board to approve tariff-related 
issues may be questioned. While the legal position in this respect cannot be 
said to be unequivocally clear, it has to be recognised that there can be no 
vacuum in resp^ of the powers to fix tariffs for Public Utilities; an Important 
power like tariff fixation cannot be extinguished without any alternative 
arrangement, tariff fixation cannot come to a halt it has to go on. Accordingly, 
in this case, the Board of Trustees had to continue with this responsibility until 
the Tariff Authority came to be constituted. In the meanwhile, the Board of 
Trustees can be said to have derived interim validity for its action by virtue of 
its “right to levy rates" as contained In Section 29-1 (a) of the Major Port Trusts 
Act 

(v). Irrespective of the ‘interim validity cited above, the fact remains that the KPT 
did not seek subsequent ratification of its action by the Tariff Authority. The 
genuineness of its intent, forcefully pleaded by the KPT, cannot correct this 
legal infirmity. 


OCC - i 
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^ \X ip al^o to be recognised in this context that, no dire circumstances existed on 
9 January 1£©7 to warrant such action by thOiKPT to amend its Scale of Rates, 
OKjthis cot^rjt, again, the validity of its action must be seen to fall. 

(vi). Just as the KPT has cited various passages of the agenda note to bolster its 
contention about the real intent, the Applicant also has cited various passages 
in, the sarne agenda note to show that the real Intent was to exclude only three 
^tegorips of cases - shut-out cargo; damaged cargo) and,^ rejected cargo, 
^nce the present case is not one of any of these three, the: Applicant has 
contended that his case cannot be hit by the change in tee.Scalo of Rates 
even If the change is seen to be legally acceptable. 

. I ■ ' 

It is a fact that the Applicants case does not fall into any of the three 
categories described above. This was a case of cargo not being shipping 
because of vessels refusing to go to Bangladesh on account of acute 
congestion in the ports there. 

While the po^on relating to the legal acceptability of the change nnade in the 
Scale of Ratos Is unambiguously clear as has been described in (iii), (v), and 

, (vi) above, even this contingent argument of the Applicant can be said to hold 
force and give him a fallback position. 

(viO. At the time of the joint hWring, the KPT submitted a tabular ^tement showing 
the treatment given at the other major ports to cargo brought for export but not 
actually ei^fWd. The information contained therein is found to be Interesting 
and indicative of the fact that there can indeed be distinction of export cat^ as 
those physically exported and not physically exported. 6ut, a mere citation of 
I ' these examples cannot bo expected to correct the legal infirmity in the action 
taken by the KPT to change the entries in Its Scale of Rates.i = 


8. In the result, and for the reasons given above, the grievance of the Applicant is 

found to be substantiated. The petition of M/s. JRK intornationaJ Privato Limitedj,therefore, is 
allowed: and, the prayer for requiring the KPT to strictly follow the unamended provision In the 
Scale of Rates is granted. 


7, Since the amendment indicated by the KPT is seen to be warranted by 

circumstances, this Authority advises it to come up vytth a formal proposal for consideration If It 
wishes to pursue the proposition. If and when it does so, the KPT must also take into account 
other related issUwr like the ‘free days’ to be allowed, the desirability of the port sut»idislng 
export cargo and spedflc listing of t|ie categories of cases (o,g^ ahut-out, damaged, etc.). 


S. SATHYAM, C hairman 
[ADVT/III/IV/143/2000/Exty.] 
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